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I 


Statement of Jurisdiction 


Freddie J. Gross appeals from a judgment of conviction 
for robbery (D. C. Code Sec. 22-2901) after a trial before 
District Judge Aubrey F. Robinson, Jr., and a jury in the United 


States District Court for the District of Columbia. Appellant is 


proceeding in forma pauperis under Rule 41 pursuant to an order 


of the United States Court of Appeals for the District of Columbia 
Circuit dated July 18, 1968. This Court has jurisdiction under 
28 U.S.C. Sec. 1291.7 


II 
Statute Involved 


Sec. 22-2901 Robbery 


Whoever lay force or violence, whether against 


resistance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 

of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 


fifteen years. 


Statement of the Case 


| 
| 
| 
| 
| 
III | 
| 
| 


This case grew out of an incident which occurred at 


about 9:15 P. M. on January 18, 1968, in the vicinity of the 
| 


C. The evidence 


showed that the victim, a Mrs. Bertha I. Colbert, was returning 


300 block of D Street, Southeast, Washington, D. 


to her home that evening after attending a Parent Teachers Associ- 
ation meeting which had been held at Saint Peters School. As the 
victim was walking on the sidewalk to her home, she was approached 
by two men who were walking towards her on the same side of the 
street and sidewalk she was walking on. As the men got up to her, 
one of them reached out and caught hold of her Seek She pulled 
the purse away from the man and started running in the direction 
of her home. One of the men ran after her, caught up with her, 
hit her in the back and knocked her to the ground. As she fell 
to the ground, she lost hold of her purse and thé man who was 
with her picked up her purse and ran away with it. While the 
victim was on the ground, she looked back and saw the other man 
standing back where she had originally ncomnreres the two men. 
Within several minutes the victim stopped a police 
officer cruising in a police car and advised him of the incident 
which had just taken place. She described the dress of the men 
to the police officer, got into the police car and drove around 
the neighborhood with the police officer looking for the two men. 


Several minutes later, the victim spotted the two men. The police 


| 
officer, with the assistance of other police officers, gave chase 


to the two men and apprehended them. One of the men apprehended 
was Johnnie Walker, a juvenile sixteen years of age, and the 
other was the appellant in this case, Freddie Joseph Gross, who 
was nineteen years of age at the time. 

The Government's evidence indicated that appellant 
Gross had committed the offense, while appellant's evidence 
showed that Johnnie Walker was actually the one who committed 
the offense. After hearing in the United States District Court 


for the District of Columbia, the Honorable Aubrey E. Robinson, Jr. 


sitting, the jury determined that appellant Gross was guilty of 


the offense of robbery. 


IV 


Statement of Points 


The identity of the person who committed the robbery 
offense charged being at issue in this case, the trial court 
erred by not requiring counsel to introduce into evidence 
important facts pertaining to such issue when such facts were 
known to the trial court. 


The pending case has not previously been before this 


. | 
Court for review. 


V 


Summary of Argument 


The crime of robbery includes certain essential elements. 
The evidence was in conflict on several of the elements. 
Evidence was' available which both trial defense counsel and 
the trial judge knew about which bore directly on such 
elements. Neither trial defense counsel or the trial judge 
made such evidence available for the consideration of the 
jury. Had such evidence been made available, it is probable 
that the jury would have concluded that the evidence was not 
sufficient to convince the jury beyond a reasonable doubt 
that appellant was guilty of the robbery charged. 

Appellant Gross could not be convicted as an aider and 


abettor in the case at bar as there is a complete failure 


of proof of iany conspiracy or design between the parties 


to the commission of the offense of robbery. 


VI 


Argument 


THE PRIMARY ISSUE IN THE CASE WAS WHO 
COMMITTED THE ROBBERY OFFENSE? ALL OF 
THE EVIDENCE PERTAINING TO SUCH ISSUE 
WAS NOT FURNISHED THE JURY. FAILURE 
TO DO SO BY TRAIL DEFENSE COUNSEL, OR 
THE TRIAL JUDGE, OR BOTH, CONSTITUTES 
REVERSIBLE ERROR. 
| 
Consistent with the statutory definition of robbery, 
| 


the indictment charged that appellant Freddie J. Gross 
1. by force and violence and against resistance 


and by putting in fear, 


stole and took from the person eral Seon the 
immediate actual possession of Bertha F. 
Colbert, | 
property of Bertha F. Colbert of the value 
of about $19.00, consisting of one Seas of 
the value of $10.00, one wallet Off the value 
of $2.00, cosmetics of the value of $5.00 and 
$2.00. in money. 
The evidence in this case shows that on the evening 
of January 18, 1968, Mrs. Colbert was approached |by two men walk- 
ing towards her on the same sidewalk she was walking on. As the 
two men came up to her, one of them reached out and caught hold 
of her purse. She pulled the purse away from the man and started 


running in the direction of her home. One of the two men ran 


after her, caught up with her, hit her in the back and knocked 
her to the ground. As she fell to the ground she lost hold of 


| 
her purse and the man who had run after her and knocked her down 
| 


grabbed the purse and ran away with it. The other man who was 
standing back where the two men had originally encountered her 
on the sidewalk then ran off with the man who had taken the purse. 


Almost immediately thereafter, Mrs. Colbert stopped a police 


officer in a police car, told him of the incident, got into the 


police car with the officer and started driving through the 
neighborhood looking for the two men. Within a few minutes, 
Mrs. Colbert spotted the two men, informed the police officer 
and the police officer, with the help of other police officers, 
was able to apprehend the two men. 

Later that same evening at number 5 precinct of the 
Metropolitan Police Department, it was determined that one of the 
men arrested was Johnnie Walker, a juvenile sixteen years of age. 
The other man was appellant Freddie J. Gross, nineteen years of 
age. 

Throughout her testimony at the trial before the trial 
judge and jury, Mrs. Colbert identified the man who struck her 
and took her purse as "the taller of the two men". While there 
was no evidence offered for the benefit of the jury of any 
difference in the heights of appellant Gross and Johnnie Walker, 
Mrs. Colbert pointed out appellant Gross at the counsel table 
and informed the trial judge and jury that he was the one who 
had hit her and snatched her purse. 

Appellant Gross testified in his own behalf at the 
trial and denied that he had taken a purse from Mrs. Colbert and 


further denied that he struck her or did anything to her whatso- 


ever on the evening involved. Johnnie Walker, who had been 
appellant's companion on the night of January 18th, happened 
to be at the District of Columbia Juvenile Court jon the second 
day of trial in the instant case. He was brought into court 
and voluntarily testified. He informed the trial judge and 
jury that he was the one who had taken Mrs. Colbert's purse 
rather than the appellant Gross. | 
It may be seen from the above summary of the evidence 
in this case that the primary issue that the jury had to 
resolve was which 
offense against Mrs. Colbert? What the jury did not know and 
did not have a chance to consider in its deliberation was that 


there was an offense report made out by an officer of the 
| 


Metropolitan Police Department on the evening of January 18th, 


within short time after this incident had occurred. It was based 


upon statements made to the police officer by Mrs - Colbert at 

the precinct and by Private Stanley R. Walker who had apprehended 
appellant Gross and by Private Edward F. Davis who apprehended 
Johnnie Walker. This offense report, commonly known as “a P.D. 
251", clearly showed that Johnnie Walker was the individual who 
struck Mrs. Colbert "in the back and knocked Nene the sidewalk 
and snatched her brown leather pocketbook containing about $5.00 


and personal papers". 


Trial defense counsel was well aware of the importance 
of the evidence contained in the offense report and attempted to 


get it before the jury. He was frustrated in his attempt to do 


so by the trial judge and by Government counsel and after 
several attempts apparently gave up. While the offense report 
was marked for identification as defendant's exhibit number 1, 
it was never offered into evidence. 

Both the trial judge and trial defense counsel knew 
the contents of 'the offense report and knew that the facts con- 
tained therein had been made right after the incident had taken 
place when such facts were fresh in the minds of the parties 
concerned. Further they knew such facts constituted evidence in 
corroboration of the testimony of Johnnie Walker that he was the 
one who had committed the offense charged. Had such evidence been 
made available to the jury, it is inconceivable how such jury 
could have determined beyond a reasonable doubt that: 

1. appellant Gross took property of some value from 

the complainant Bertha Colbert against Bertha 
Colbert's will; 


appellant Gross took possession of such property 


by force or violence, whether against resistance, 


or by sudden or stealthy snatching or seizure, or 

by putting Bertha Colbert in fear; 

appellant took possession of such property from 

the person or immediate possession of Bertha Colbert; 
and 

after having taken the property appellant Gross 
carried it away. 


essential part of a fair procedure resulting in a 


conviction of a crime is that all elements of the crime charged 


shall be proved beyond a reasonable doubt. Christoffel v. United 


States, 338 U.S. 84, 69 S. Ct. 1447, 93 Led. 1826. See also 


Brinegar v. United States, 338 U.S. 160, 69 S. Ct. 1302, 93 Led. 
| 


1879 and Heikkinen v. United States, 335 U.S. 273, 78 S. Ct. 299, 
2 Led. 2d 264. As indicated above it is difficult to see how the 
jury could have determined that four of the five elements of the 
offense of robbery were proved beyond a peasonante doubt if the 
additional evidence available to the court would have been 
furnished the jury. It is submitted that reversible error did 
result in the instant case from the failure of the trial defense 
counsel or the trial judge, or both, to bring such evidence into 
the case in order that it could have been considered by the jury. 
II. THE EVIDENCE ADDUCED AT THE TRIAL IN 
THE CASE AT BAR IS INSUFFICIENT TO 


SUPPORT A FINDING THAT APPELLANT WAS 
GUILTY AS AN AIDER AND ABETTOR 


| 
Appellee may contend in the case at bar that the 


evidence was sufficient to support the findings of guilt of the 
appellant Gross as an aider and abettor. Appellant Gross submits 
that such is not the case. There is no evidence whatsoever in the 
record showing any conspiracy or design on the part of Gross or 
Walker to assist or participate in the robbery charged. There 

was evidence produced of Gross being present when the incident 
took place, but presence alone without a showing of a prior 
conspiracy or design to assist in the commission of the crime is 


insufficient to support a finding of guilt. Hicks v. United States, 


150 U.S. 442. Furthermore, evidence of flight and running from 


the police does not create a presumption of guilt. Green v. 
United States, 104 U.S. App. D. C. 23, 259 F. 2d 180, cert. 
denied 359 U.S. 917. Considering all the evidence in this 
case and giving the Government the benefit of all legitimate 
inferences which may be drawn therefrom, it is submitted that 
there is no basis in this case for the Court’ to find a prior 
relationship or conspiracy between appellant Gross and Walker, 
the principal offender, to establish a prima facie case of 


aiding and abetting the offense of robbery. Williams v. United 


States, 190 A. 2d 269, and Rogers v. United States, 174 A. 2d 


357. 


VII 
CONCLUSION 


For the foregoing reasons, the conviction of robbery 


should be reversed and a new trial ordered. 


Respectfully submitted, 


Jaeige, C. FEblbs. 


enton C. Tolley, Jr. 
Attorney for Appellant 
(Appointed by this Court) 
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prepaid, to James Strazzella, Esquire, Assistant! United States 


Attorney, United States Court House, Washington,|/ D. C., counsel 
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Counterstatement of the case 
Argument: 


I. The court did not err when it would not permit the 
defense to use a prior inconsistent statement to prove 
the truth of the facts contained therein —.....___. 


II. There was ample evidence to support the jury verdict 
A. The jury could have concluded from the evidence 
that appellant was the actual perpetrator of the 

B. The jury alternatively could — properly con- 
victed appellant as an aider or abettor —...__.__ 


Conclusion 
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Ilr 
ISSUES PRESENTED 


In the opinion of appellee, the following issues are pre- 
sented : 


(1) Whether the court erred in its ruling that a police- 
man’s report of the crime as related to him by the com- 
plainant, and inconsistent with the complainant’s testi- 
mony, be used solely for impeachment purposes and not to 
prove substantively the truth of the facts contained there- 
in. 

(2) Whether, if the jury accepted appellant’s theory 
that the actual crime was not committed by the defendant 
but by another, there was sufficient evidence to find the 
appellant guilty as an aider and abettor. 


This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for robbery (22 D. C. Code 
§ 2901) of Bertha Colbert on March 4, 1968. Appellant 
was tried by jury before Judge Aubrey E. Robinson, Jr., 
on April 30 and May 1, 1968 and found guilty. On June 
7, 1968 appellant was sentenced under provisions of the 
Federal Youth Corrections Act. 

At the trial the Government called four witnesses: the 
complainant, Bertha Colbert, and three officers of the 
Metropolitan Police Department. Mrs. Colbert testified 
that on the evening of January 18, 1968 she was walking 
home from a PTA meeting when, in the 300 block of D 


(1) 


2 


Street S.E., she observed two men approaching her on the 
street. As she passed them one of the men tried to grab 
her purse. She pulled away and began running (Tr. 10- 
11). Her assailant overtook her, knocked her down, 
grabbed her purse containing two dollars in cash, and 
began running (Tr. 12-13). The assailant fled to the spot 
where his companion had remained standing and both ran 
off (Tr. 16). Mrs. Colbert identified her assailant as the 
taller of the two men and testified he was wearing a black 
jacket and dark slacks, green or blue (Tr. 9). She testi- 
fied that the shorter man who was about five feet six or 
seven was wearing a dark jacket and reddish orange pants 
(Tr. 9). She added that the taller man, her assailant, 
was four or five inches taller than his companion (Tr. 9). 
She clearly identified the appellant in court as the taller 
of the two and as her assailant (Tr. 11). 

Within a few moments of the robbery Mrs. Colbert lo- 
cated a police scout car operated by Officer Stanley Walk- 
er. After cruising the neighborhood for a few minutes 
Mrs. Colbert spotted the two men wearing the same 
clothes, and she testified that the appellant was carrying 
her purse (Tr. 18-19). Mrs. Colbert stated that the two 
men fled in different directions when challenged by Officer 
Walker with appellant dropping the purse (Tr. 21-22). 
Officer Walker testified that he pursued the man who was 
wearing a black coat and green pants, whom he identified 
as the appellant, and he also testified that appellant had 
dropped the purse (Tr. 32-5). Officer Walker also testi- 
fied that the other man was wearing a gray coat and 
bright orange pants (Tr. 34). This man, identified as a 
juvenile, Johnnie Walker, was apprehended by other offi- 
cers. Officer Walker pursued appellant firing his revolver 
several times and wounding appellant in the foot (Tr. 
35). The appellant was finally apprehended under the 
steps of a building by Officer Walker and Officers James 
Nestor and Edward F. Davis. Officers Nestor and Davis 
also identified appellant as the man they apprehended. 
(Tr. 88, 94). 


3 


Officer Walker had received a verbal account of the of- 
fense from the complainant and he testified that on his 
return to the stationhouse he recorded the facts as he re- 
called them on an offense report known as a PD 251 (De- 
fense’s Exhibit No. 1 for identification) (Tr. 39). This 
form was not dictated by Mrs. Colbert who neither read 
it nor signed it (Tr. 44-5). In the heading of the form 
Officer Walker identified the two arrested men as: 1. Per- 
son Arrested Johnnie Walker and 2. Person Arrested 
Freddie Joseph Gross (Tr. 45, 104). In his description 
of the offense he wrote “Complainant reports that while 
walking in the 300 block of D Street, S.E., she was ap- 
proached from the rear by two Negro males. No. 1 Negro 
male struck her in the back and knocked her to the side- 
walk and snatched her brown leather pocketbook. . . .” 
(Tr. 104). Appellant’s attorney used this form to im- 
peach Mrs. Colbert’s testimony that it was the appellant 
(designated as number 2 person arrested in Officer Walk- 
er’s report) who knocked her down and took her purse 
(Tr. 100-105). She clearly testified, in explanation, that 
she had never referred to the two men by number (Tr. 
106) but had told Officer Walker that the taller man as- 
saulted and robbed her (Tr. 105). On two occasions, once 
in cross examining Officer Walker (Tr. 41) and once in 
cross examining Mrs. Colbert (Tr. 100), appellant’s coun- 
sel sought to elicit testimony as to the truth of the con- 
tents of this police form. Both times the court intervened 
and held that such questions could not be asked in con- 
nection with impeachment (Tr. 41-42, 100-102). Other- 
wise counsel was permitted to use the statement to im- 
peach and in fact read pertinent parts of it to Mrs. Col- 
bert (Tr. 104). 

In order to rehabilitate Mrs. Colbert, the counsel for the 
Government asked the witness if she had dictated and 
signed any statement of facts. She said she had and 
identified the statement and signature (Government’s Ex- 
hibit No. 2 for identification) (Tr. 109-10). Counsel for 
the Government read an excerpt from it in which she re- 
ferred to the “tall one” as her assailant. (Tr. 110-11). 


4 


Neither the PD 251 used by the defense nor this second 
statement was introduced into evidence. 

Appellant presented two witnesses in his defense. Tak- 
ing the stand himself the appellant testified that he was 
walking to a party with Johnnie Walker (Tr. 120) and 
that he never saw Bertha Colbert (Tr. 123) and that 
nothing happened until the police arrived (Tr. 121). The 
juvenile, Johnnie Walker, testified that while he and the 
appellant were walking, he, Johnnie Walker, decided to 
steal the purse and committed the offense without discuss- 
ing it with appellant (Tr. 152-3). On cross examination 
Johnnie Walker stated that he told the appellant he in- 
tended to snatch the purse and that appellant said “okay” 
(Tr. 158). When questioned about that response of the 
appellant the witness changed the answer and testified 
that appellant said “I don’t care”. (Tr. 158.) He also 
admitted that both of them ran, that he gave the purse to 
the appellant who took it (Tr. 152, 159) and that in flee- 
ing they were eluding the police. (Tr. 162). 

In his instructions to the jury, Judge Robinson gave the 
standard charge on aiding and abetting. (Tr. 184-185). 


ARGUMENT 


I. The court did not err when it would not permit the 
defense to use a prior inconsistent statement to prove 
the truth of the facts contained therein. 


(Tr. 39-44, 96-97, 100-05) 


Appellant argues that the document Officer Walker 
filled out based on his conversations with the complainant 
(PD 251) is competent evidence and should have been ad- 
mitted into evidence for the purpose of showing that it 
was Johnnie Walker and not the appellant who committed 
the crime—in other words, that the PD 251 could be used 
to show the truth of its contents. In point of fact such a 
statement is pure hearsay and while it may be used for 
impeachment on the issue of the credibility of the witness 
it cannot be treated as having any substantive or inde- 
pendent testimonial value. Bridges v. Wixon, 326 U.S. 
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135 (1945); Byrd v. United States, 119 U.S. App. D.C. 
360, 342 F.2d 989 (1965); Green v. Baltimore and Ohio 
R. Co., 387 F.2d 673 (6th Cir. 1964); United States v. 
Crumble, 331 F.2d 228 (7th Cir. 1964) ; Brooks v. United 
States, 309 F.2d 580 (10th Cir. 1962); 3 WIGMORE, EvI- 
DENCE § 1018 (3d ed. 1040). The Supreme Court summed 
up the rule as to prior inconsistent statements in Bridges 
v. Wixon when it wrote: “We may assume they would be 
admissible for purposes of impeachment. But they cer- 
tainly would not be admissible in any criminal case as 
substantive evidence.” 326 U.S. at 153. 

This very Circuit has had a closely analogous situation 
before it on a number of occasions concerning 14 D. C. 
Code §102. This statute, which is a codification of com- 
mon law, permits a party taken by surprise by its own 
witness to impeach the witness by prior inconsistent state- 
ments “for the purpose only of affecting the credibility of 
the witness.” This Court has repeatedly held, in cases 
arising under this statute, that the purpose of the hearsay 
rule is to prohibit the use of such an out of court unsworn 
statement for any purpose other than impeachment of 
the witness. Cannady v. United States, 122 U.S. App. 
D.C. 99, 351 F.2d 796 (1965); Bartley v. United States, 
115 U.S. App. D.C. 316, 319 F.2d 717 (1963); Young v. 
United States, 94 U.S. App. D.C. 62, 214 F.2d 232 
(1954) ; Wheeler v. United States, 98 U.S. App. D.C. 159, 
211 F.2d 19, cert. denied, 347 U.S. 1019, reh. denied, 348 
U.S. 852 (1954). Although these cases concerned Gov- 
ernment witnesses whose testimony was a surprise, the 
rule should be no different in a case where, as here, the 
defense seeks to impeach a Government witness. Byrd v. 
United States, supra. 

An examination of the transcript reveals that appel- 
lant’s trial counsel was attempting to use the police docu- 
ment in question for impeachment. The appellant’s trial 
counsel first made reference to the document in cross 
examination of Officer Walker (Tr. 39-46) when he was 
apparently laying the foundation for later use of the 
statement to impeach the complainant, Mrs. Colbert. The 
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only objection raised to this questioning occurred when 
defense counsel asked Officer Walker to read the document 
and state if it was a true statement (Tr. 41). The trial 
court told the witness he need not answer that question 
and counsel for the Government said that defense counsel 
was not following proper procedure. A conference at the 
bench followed. The court told defense counsel he should 
establish that the statement purports to be a detailed ac- 
count of the offense and then examine into inconsistencies 
(Tr. 42). This is precisely what defense counsel proceed- 
ed to do with no objections from the court or the Govern- 
ment. Appellant’s trial counsel then reserved his rights 
to use the document later and Officer Walker was excused 
(Tr. 46). As can be seen the court’s only action was to 
prevent the appellant’s trial counsel from using a prior 
inconsistent statement to show the truth of its contents. 

The document came up again on the cross-examination 
of the complainant, Bertha Colbert (Tr. 96-97, 100-05). 
Once again appellant’s trial counsel in attempting to im- 
peach the witness stated that he was going to read the 
statement to the witness and asked her to state whether 
it was a true statement of what occurred (Tr. 100). The 
court again held a bench conference and explained to de- 
fense counsel that such a statement is not used in that 
manner to impeach. Counsel for appellant inquired if 
that meant he could not impeach the witness (Tr. 101). 
The court told him he could impeach her by asking her 
if what the document contained was what she told Officer 
Walker, but not by asking if the statement was true (Tr. 
101, 102). Finally the defense counsel, who seemed per- 
plexed as to the manner to impeach properly with a prior 
inconsistent statement, realized what the court was driv- 
ing at and stated that his prior question was an inartful 
use of language (Tr. 102). He then proceeded to use the 
document properly to impeach Mrs. Colbert by first asking 
if she recalled making a statement (Tr. 103). He then, 
with the court’s express approval (Tr. 103), read the per- 
tinent portions to the witness (Tr. 104). The witness 
then explained the apparent inconsistency by stating that 
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she told the officer “the taller of the two” (Tr. 105). 
What is quite evident in all this is that appellant’s trial 
counsel tried to impeach the witness, did so at first inart- 
fully, was corrected, and then proceeded to impeach her 
without any obstruction or objection from the court or the 
Government. The only thing appellant’s trial counsel did 
not do was to move that the document be placed in evi- 
dence. This is sureiy a matter of trial tactics,) and, with 
the clear explanation by the witness of what she told 
Officer Walker in identifying the appellant, it seems likely 
that defense counsel did not want the jury to have before 
them a hearsay statement specifically naming the appel- 
lant as an arrested party for the offense. In any event 
the pertinent portions of the document were read in open 
court by defense counsel himself. Nothing in the record 
supports a charge that either the trial court or defense 
counsel,” or both, did anything to keep relevant and com- 
petent evidence from the jury. 


1The appellant in his brief suggests that the trial court should 
have directed defense counsel to bring the document before the jury 
and that his failure to do so is reversible error. Whether or not 
to introduce the document into evidence was a matter of tactics 
for the trial counsel and it is established that the court should 
not infringe on the right of counsel, within the law, to determine 
questions of trial tactics, or policy or strategy. Mavrokos v. Mavro- 
kos Candy Co., 359 Mo. 649, 223 S.W. 2d 383 (1949). 


2Inherent in appellant’s argument is the suggestion that effec- 
tive assistance of counsel was lacking at the trial. A cursory read- 
ing of the transcript reveals an adequate and vigorous defense. 
Even if one can fault defense counsel’s trial tactics, such alone, 
or even for that matter carelessness or mistakes, does not neces- 
sarily amount to ineffective assistance of counsel unless, taken as 
a whole, the trial was a mockery of justice. Edwards v. United 
States, 108 U.S. App. D.C. 152, 256 F.2d 707, cert. denied, 358 U.S. 
847 (1958). Such is clearly not the case here. 
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II. There was ample evidence to support the jury verdict. 


(Tr. 9-28, 32-85, 44-45, 77, 86-94, 105-11, 123, 
152-8). 


A. The jury could have concluded from the evidence 
that appellant was the actual perpetrator of the 
robbery. 


The Government’s evidence on the identification of ap- 
pellant as the perpetrator of the actual crime was highly 
persuasive and, in fact, the Government’s case was tried 
solely on that theory and not on any theory of aiding and 
abetting. Mrs. Colbert testified that the man who knocked 
her down was wearing a dark jacket and blue or green 
pants while the other man who stood and watched was 
four to five inches shorter and wearing orange pants (Tr. 
9-10). She clearly identified defendant in court as the 
man who committed the crime (Tr. 11, 12, 23). The tes- 
timony of three officers corroborated her testimony as to 
the color of clothing worn by the two men (Tr. 34, 86, 
91-3). All three officers identified appellant as the man 
they apprehended (Tr. 33-4, 88, 93-4). Both Mrs. Colbert 
and Officer Walker testified that the appellant was holding 
Mrs. Colbert’s purse (Tr. 19, 33) when they came upon 
him in the scout car and that he dropped it and fled. On 
the matter of identification Mrs. Colbert continually de- 
scribed the perpetrator as “the taller one” (Tr. 9-10, 12, 
19, 105, 106, 110, 111) and clearly pointed out appellant 
in the courtroom. As an ordinary witness Mrs. Colbert 
was competent to give testimony on size, 3 WIGMORE, EvI- 
DENCE § 1977 (3d ed. 1940), as she did in comparing the 
appellant to Johnnie Walker. Any doubts the jury might 
have had as to which man was the taller surely were put 
to rest by the fact that both men appeared in court where 
the jury could readily observe their respective heights. 

To contradict the Government’s identification evidence 
the defense sought to imply that Mrs. Colbert mistakenly 
identified appellant as the perpetrator when it really was 
his companion, Johnnie Walker. First the defense tried 
to impeach Mrs. Colbert with the PD 251 offense report 
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in which Officer Walker designated those arrested by num- 
ber and had the number one offender, Johnnie Walker, as 
the actual perpetrator of the robbery. Mrs. Colbert 
clearly explained this apparent inconsistency by testifying 
that she never referred to the men by number but rather 
told the police that the “tall one” did it (Tr. 105-06). The 
Government rehabilitated Mrs. Colbert by reading to her 
an excerpt from her written signed statement made to 
one Officer Turner on the night of the crime in which she 
again referred to the perpetrator as “the tall one” (Tr. 
110). This statement was dictated to Officer Turner by 
the complainant herself, read over by her, and signed by 
her (Tr. 110). The PD 251 was written by Officer Walker 
from his recollection of what Mrs. Colbert told him. Mrs. 
Colbert never saw that document at all, let alone sign 
or adopt it in any manner (Tr. 44-5). 

The defense case was inherently inconsistent. Thus ap- 
pellant testified that neither he nor his companion, Johnnie 
Walker, participated in any robbery on the evening in 
question (Tr. 123). On the other hand, Johnnie Walker, 
as a defense witness, sought to convince the jury that 
while a robbery did occur it was he, rather than appel- 
lant, who snatched the purse (Tr. 152-153, 157-158). 
Clearly, the jury must have inferred that either appellant 
or Johnnie Walker was lying, and, more than likely, that 
both were lying. Their contradictory testimony is in 
sharp contrast to Mrs. Colbert’s firm and consistent testi- 
mony. 

On this record there was ample basis for the jury to 
accept the Government’s version of the events. 


B. The jury alternatively could have properly 
convicted appellant as an aider or abettor. 


In view of our foregoing discussion, there is no occasion 
to reach appellant’s newly raised claim that the evidence 
was insufficient to support his conviction as an aider and 
abettor. This was neither the Government’s theory (Tr. 
77) at trial nor the thrust of its evidence. Nevertheless, 
in light of the fact that aider and abettor instructions 
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were given to the jury, we will address ourselves to that 
contention. 

Even if the jury did accept Johnnie Walker’s testimony 
that he committed the offense there was, nevertheless, suf- 
ficient evidence to convict the appellant as a principal for 
aiding and abetting. It is only necessary that a defend- 
ant have knowingly associated himself in some way with 
the criminal act and sought by his presence or some action 
to make it succeed for him to be convicted as an aider and 
abettor. Nye & Nissen v. United States, 336 U.S. 613 
(1949) ; Long v. United States, 124 U.S. App. D.C. 14, 
360 F.2d 829 (1966); Ladrey v. United States, 81 US. 
App. D.C. 127, 155 F.2d 417, cert. denied, 329 U.S. 723 
(1946). While appellant is generally correct that mere 
presence at the scene of crime is insufficient to establish 
guilt as an aider and abettor, there was far more evi- 
dence adduced than just the mere presence of the second 
man. Mrs. Colbert testified that both men fled after her 
purse had been taken (Tr. 16-17). The jury could prop- 
erly consider this as a factor supporting the subject’s 
guilty involvement. Alberty v. United States, 162 U.S. 
499, 510 (1896) ; Green v. United States, 104 U.S. App. 
D.C. 23, 259 F.2d 180, cert. denied, 359 U.S. 917 (1958). 
Moreover, both Mrs. Colbert and Officer Walker testified 
that when they observed the two men from the scout car 
the appellant was carrying the purse (Tr. 19, 32-33). 
Johnnie Walker, appellant’s own witness, testified that he 
handed the purse to appellant and that appellant took it 
(Tr. 152). When approached by Officer Walker, appel- 
lant dropped the purse and fled a second time with the 
officer in pursuit firing his service revolver and wounding 
appellant (Tr. 20, 34-5). These are all factors from 
which the jury could infer appellant’s guilty involvement 
in the entire crime and that he was assisting in its com- 
mission. Johnnie Walker’s testimony adds still other fac- 
tors. He admitted that he informed appellant that he was 
going to snatch the pocketbook (Tr. 158) and that appel- 
lant said “okay” (Tr. 158). The witness then tried to 
change this response of appellant’s to “I don’t care” (Tr. 
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158). Appellant’s actions clearly demonstrated that he 
did care and was involved from the start whether as the 
actual perpetrator as the Government’s evidence indicated 
or as an aider and abettor if Johnnie Walker is believed. 
Lastly, there is the appellant’s own patently unbelievable 
testimony that nothing at all happened (Tr. 123); that 
he and Johnnie Walker were merely walking to a party 
(uninvited by the hosts) at an address he did not know 
but which was written on a piece of paper, and at a home 
where he would know no one but the girls he said told him 
about the party (Tr. 125-6). This testimony is not only 
contradicted by Mrs. Colbert, but by appellant’s own wit- 
ness Johnnie Walker. 

From the evidence the jury could infer that a plan to 
rob existed and could also find that appellant’s presence 
without protest at the scene of a crime, his flight, and his 
taking of the loot during the flight constituted encourage- 
ment and sufficient participation to convict for aiding and 
abetting. Bruce v. United States, —— U.S. App. D.C. — 
—, 379 F.2d 118, 117-18 (1967); United States v. Gar- 
guilo, 310 F.2d 249, 258 (2nd Cir. 1962) .* 

The verdict having been returned it can be sustained on 
either theory based on the substantial evidence viewed, as 
it must be, in the light most favorable to the Government 
with full allowance for the right of the jury to assess the 
credibility of witnesses and to draw justifiable inferences 
of fact from the evidence adduced at the trial. Glasser 
v. United States, 315 U.S. 60, 80 (1942) ; Morton v. Unit- 
ed States, 79 U.S. App. D.C. 329, 147 F.2d 28, cert. de- 
nied, 324 U.S. 875 (1945). 


3 A similar issue is now before this Court in Thompson v. United 
States, No. 21,601, argued September 13, 1968. A significant differ- 
ence between this case and Thompson is that appellant here clearly 
took possession of the stolen property. In Thompson the defendant 
merely ran from the scene. It should also be noted that Thompson 
was tried solely on a theory of aiding and abetting, whereas here 
the Government’s theory at trial was that appellant was the actual 
perpetrator of the robbery. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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United States Attorney. 
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